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Report & Recommendation 

This is a case under 42 U.S.C. § 405(g) to review a final decision of the 
Commissioner of Social Security denying Samson Beshia’s claim for disability 

insurance benefits.1 He seeks reversal and remand based on the Administrative Law 
Judge’s (“ALJ’s”) treatment of an opinion of Alex Perdomo, M.D.; the ALJ’s failure to 
address a pre-hearing request to issue a subpoena to Dr. Perdomo; and the ALJ’s 

assessment of a disability evaluation by the Department of Veterans Affairs (“VA”). 
Doc. 15. The records summarized in this report and recommendation concern those 
issues. Summaries of other records are in the ALJ’s opinion, Tr. 17–25, and the 

                                            
1The Social Security Administration (“SSA”) uses an administrative review 

process a claimant ordinarily must follow to receive benefits or judicial review of a denial 
of benefits. Bowen v. City of New York, 476 U.S. 467, 471−72 (1986). A state agency acting 
under the Commissioner’s authority makes an initial determination. 20 C.F.R. 
§§ 404.900−404.906. If dissatisfied with the initial determination, the claimant may ask 
for reconsideration. 20 C.F.R. §§ 404.907−404.918. If dissatisfied with the 
reconsideration determination, the claimant may ask for a hearing before an 
Administrative Law Judge (“ALJ”). 20 C.F.R. §§ 404.929−404.943. If dissatisfied with the 
ALJ’s decision, the claimant may ask for review by the Appeals Council. 20 C.F.R. 
§§ 404.967−404.982. If the Appeals Council denies review, the claimant may file an action 
in federal district court. 20 C.F.R. § 404.981.  
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parties’ briefs, Docs. 15, 18. 

I. Background 

Beshia was born in 1969. Tr. 247. He completed at least four years of college, 
Tr. 273, and has experience as a physician’s assistant for a private company and the 

United States Army.2 Tr. 282. He served in the military from May 2011 to July 2014. 
Tr. 247. He last worked in July 2014. Tr. 272.  

Beshia alleges he became disabled on July 20, 2014, from a neck injury, 
degenerative arthritis of the cervical and lumbar spine, left patellar chondromalacia, 
right patellar chondromalacia, neuropathy in the right hand, right lower extremity 

radiculopathy, sciatica associated with lumbar degenerative disc disease, myopia, 
and presbyopia. Tr. 140–41. He is insured through 2019. Tr. 256. The period under 
consideration is July 20, 2014 (the alleged onset date), to December 6, 2016 (the date 

of the ALJ’s decision). 

Beshia proceeded through the administrative process, failing at each level. Tr. 
2, 14, 129, 140. This case followed. Doc. 1. 

II. ALJ’s Decision 

At step one,3 the ALJ found Beshia has not engaged in substantial gainful 

                                            
2Beshia’s earliest work as a physician assistant began in 2009. Tr. 282. He stated 

that, before then, he was in school and did not “remember the rest.” Tr. 282. At the 
hearing, he stated he had previously worked for a “family business in Maryland.” Tr. 47.  

3The SSA uses a five-step sequential process to decide if a person is disabled, 
asking whether (1) he is engaged in substantial gainful activity, (2) he has a severe 
impairment or combination of impairments, (3) the impairment or combination of 
impairments meets or equals the severity of anything in the Listing of Impairments, 20 
C.F.R. Part 404, Subpart P, App’x 1, (4) he can perform any of his past relevant work 
given his residual functional capacity (“RFC”), and (5) there are a significant number of 
jobs in the national economy he can perform given his RFC, age, education, and work 
experience. 20 C.F.R. § 404.1520(a)(4). The claimant has the burden of persuasion 
through step four. Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). 

https://ecf.flmd.uscourts.gov/doc1/047118050341
https://ecf.flmd.uscourts.gov/doc1/047118363659?page=8
https://ecf.flmd.uscourts.gov/doc1/047117568183
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activity since July 20, 2014.4 Tr. 20.  

At step two, the ALJ found Beshia suffers from severe impairments of lumbar 
and cervical degenerative disc disease, osteoarthritis, obesity, knee impairment, and 

sciatica. Tr. 20. The ALJ found Beshia’s hypertension non-severe. Tr. 20.   

At step three, the ALJ found Beshia has no impairment or combination of 
impairments that meets or medically equals the severity of any impairment in 20 
C.F.R. Part 404, Subpart P, Appendix 1. Tr. 20. He particularly considered listings 

1.02 (dysfunction of a joint), 1.4 (disorders of the spine), and Social Security Ruling 
02-1p (obesity). Tr. 20. 

After stating he had considered the entire record and summarizing the medical 
evidence, the ALJ found Beshia had the residual functional capacity (“RFC”)5 to 

perform sedentary work with additional limitations:  

[Beshia] is limited to unskilled work. He can occasionally stoop, kneel, 
crouch, and crawl. He can never climb ladders, ropes, or scaffolds. He 
can occasionally climb ramps or stairs. He should avoid exposure to 
hazards such as heights or machinery with moving parts. He can 
frequently reach (including overhead) with the right upper extremity. 

Tr. 20. The ALJ summarized the bases for the RFC:  

Overall, the claimant’s treatment history has been conservative. 
Surgical intervention has not been recommended. Also, physical 

                                            
4The ALJ observed that Beshia had begun working in July 2016 on a “probationary 

basis” for 24 hours a week at $47 an hour. Tr. 20. At the hearing, Beshia explained he 
had begun working as a physician’s assistant at a correctional facility and worked 
whenever they needed him. Tr. 38–42. The ALJ found the record did not show if he 
worked every week. Tr. 38. Giving Beshia “the benefit of the doubt,” the ALJ found the 
work was not substantial gainful activity. Tr. 20.  

5A claimant’s RFC is the most he can still do despite his limitations. 20 C.F.R. § 
404.1545(a)(1). The SSA uses the RFC at step four to decide if the claimant can perform 
any past relevant work and, if not, at step five with other factors to decide if there are 
other jobs in significant numbers in the national economy he can perform. 20 C.F.R. 
§ 404.1545(a)(5). 
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findings on examination do not support the alleged severity of the 
claimant’s limitation. Furthermore, the claimant is currently working; 
he started working in July 2016, working 24 hours a week as a 
physician’s assistant (Hearing Testimony). He said he takes breaks 
between working to stretch and do breathing exercises, approximately 
three to four in the morning and two to four in the afternoon (Hearing 
Testimony). However, he does not take pain medications while at work 
(Hearing Testimony). Thus, overall, I find the evidence indicates the 
claimant is capable of work at the sedentary exertional level due to the 
combined effect of his impairments, with additional postural limitations 
due to his degenerative disc disease and degenerative joint disease, 
reaching limitation due to effects of cervical degenerative disc disease, 
and environmental limitations due to his testimony regarding 
occasional vertigo.  

Tr. 23.  

At step four, the ALJ found Beshia cannot perform his past relevant work.6 Tr. 
23–24.  

At step five, the ALJ found Beshia can perform the jobs of document preparer, 
call-out operator, and addressor, and those jobs exist in significant numbers in the 

national economy. Tr. 25. The ALJ therefore found no disability. Tr. 25. 

The day before the administrative hearing, Beshia asked the ALJ to 
alternatively consider a closed period of disability from July 2013 to July 2016. Tr. 
270. At the hearing, his attorney asked the ALJ to consider a closed period of 

disability from July 2014 to July 2016.7 Tr. 96. The ALJ found the evidence does not 

                                            
6“Past relevant work is work [a claimant has] done within the past 15 years, that 

was substantial gainful activity, and that lasted long enough … to learn to do it.” 20 
C.F.R. § 404.1560. 

7In the written request, Beshia asked the ALJ to consider a closed period of 
disability beginning July 2013, stating that is when he was discharged from the military. 
Tr. 270. His disability application lists July 2014 as the disability onset date, Tr. 141, 
and that is the date his attorney requested at the hearing for the beginning of a closed 
period, Tr. 96. The disability application lists July 20, 2014, the onset date, as his last 
date of military service. Tr. 247, 282. It is unclear whether the discrepancy in the year 

https://www.westlaw.com/Document/N496E6991EE2C11E1968BD8720134CD2E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N496E6991EE2C11E1968BD8720134CD2E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


5 
 

support a closed period of disability. Tr. 17.   

III. Standard of Review 

A court’s review of an ALJ’s decision is limited to determining whether the ALJ 
applied the correct legal standards and whether substantial evidence supports his 

findings. Moore v. Barnhart, 405 F.3d 1208, 1211 (11th Cir. 2005). Substantial 
evidence is “less than a preponderance”; it is “such relevant evidence as a reasonable 
person would accept as adequate to support a conclusion.” Id. The court may not 

decide facts anew, reweigh evidence, make credibility determinations, or substitute 
its judgment for the Commissioner’s judgment. Id. A court must affirm an ALJ’s 
decision if substantial evidence supports it, even if other evidence preponderates 

against the factual findings. Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990). 

IV. Law & Analysis8 

To obtain benefits, a claimant must demonstrate he is disabled. 20 C.F.R. 
§ 404.1512(a). A claimant is disabled if he cannot “engage in any substantial gainful 
activity by reason of any medically determinable physical or mental impairment 

which can be expected to result in death or which has lasted or can be expected to 
last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). A 
claimant may obtain benefits for a “closed period”—a finite time of disability starting 

and stopping before the date of the ALJ’s decision. Pickett v. Bowen, 833 F.2d 288, 
289 n.1 (11th Cir. 1987). 

 

                                            
was an error by Beshia. He does not raise any issue concerning the dates of consideration 
for the closed period.  

8The Commissioner revised regulations on the consideration of medical evidence 
for claims filed on or after March 27, 2017. See 82 Fed. Reg. 5844-01, 5844 (Jan. 18, 2017). 
Beshia filed his claim before that date. All citations are to the regulations in effect when 
he filed his claim.  
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https://1.next.westlaw.com/Document/Ibf26090a8b9111d98aaaa007097b7893/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=833+f.2d+288
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A. Treatment of Dr. Perdomo’s Opinion 

 Beshia’s first argument concerns the ALJ’s treatment of Dr. Perdomo’s opinion. 
Doc. 15 at 8–11. 

 Regardless of its source, the Social Security Administration (“SSA”) “will 

evaluate every medical opinion” it receives. 20 C.F.R. § 404.1527(c). Within the 
classification of acceptable medical sources are the following sources: (1) a treating 
source, which is “your own physician, psychologist, or other acceptable medical source 

who provides you, or has provided you, with medical treatment or evaluation and who 
has, or has had, an ongoing treatment relationship with you”; (2) a non-treating 
source, which is “a physician, psychologist, or other acceptable medical source who 

has examined you but does not have, or did not have, an ongoing treatment 
relationship with you”; and (3) a non-examining source, which is “a physician, 
psychologist, or other acceptable medical source who has not examined you but 

provides a medical or other opinion in your case ... includ[ing] State agency medical 
and psychological consultants[.]” 20 C.F.R. § 404.1502. To decide the weight to give a 
medical opinion, the SSA considers the examining relationship, the treatment 
relationship, supportability, consistency, specialization, and any other relevant 

factor. 20 C.F.R. § 404.1527(c).  

 An ALJ “must state with particularity the weight given to different medical 
opinions and the reasons therefor.” Winschel v. Comm’r of Soc. Sec., 631 F.3d 1176, 
1179 (11th Cir. 2011). An opinion of a one-time examining doctor is not entitled to 

great weight. Crawford v. Comm’r of Soc. Sec., 363 F.3d 1155, 1158 (11th Cir. 2004). 
And although “the opinion of an examining physician is generally entitled to more 

weight than the opinion of a non-examining physician, the ALJ is free to reject the 
opinion of any physician when the evidence supports a contrary conclusion.” Sryock 

v. Heckler, 764 F.2d 834, 835 (11th Cir. 1985). 

 In March 2016, Beshia saw Dr. Perdomo for a consultative examination, with 

https://ecf.flmd.uscourts.gov/doc1/047118050341
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https://1.next.westlaw.com/Document/I915e750c94ad11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=764+F.2d+834
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chief complaints of chronic back pain and bilateral knee pain. Tr. 534–37. Beshia 
recounted his medical history, and Dr. Perdomo listed Beshia’s medications. Tr. 535. 

Dr. Perdomo noted the following. Beshia was wearing a knee brace on his right knee 
but removed it for the exam. Tr. 535. He walked without an assistive device and down 
the hallway without difficulty. Tr. 535. He had no trouble getting on and off an exam 

table and sat comfortably during the exam. Tr. 535. He could not squat because of 
knee pain. Tr. 535. He could stand on his toes and heels but complained of knee and 
lower back pain while doing so. Tr. 536. He had no edema, though “[b]ilateral knee 

crepitus with paripatellar tenderness [was] noticed,” with his right knee worse than 
his left knee. Tr. 536. His “[r]ange of motion of upper extremities [was] affected at the 
level of the right shoulder with abduction limited to 90 degrees with pain radiated 

into the base of the neck.” Tr. 536. He had “[f]ull range of motion of lower extremities” 
but “painful bilateral knee flexion” was seen. Tr. 536. A back exam showed he had 
tenderness in his lower cervical and lumbar spinal processes but no deformity. Tr. 

536. He exhibited a “significantly decreased” range of motion in the cervical spine 
with “forward flexion and extension 20 degrees, lateral flexion 20 degrees both right, 
and rotation 40 degrees both right and left”; a “significantly decreased” range of 
motion in the thoracolumbar spine with “forward flexion 40 degrees, extension 0 

degrees, lateral flexion and rotation 10 degrees both right and left”; and a negative 
straight leg raise. Tr. 536. A neurological exam showed he had normal sensory, motor, 
and deep tendon reflexes; normal coordination and station; normal grip strength and 

fine manipulation; a normal mental status; no neurological gait deficit; and a 
negative Romberg test. Tr. 536.  

 Under “Impression,” Dr. Perdomo wrote, “History of chronic back pain with 
severe musculoskeletal functional limitation on physical exam of cervical and 

thoracolumbar spine [with] osteoarthritis and degenerative disc disease by history; 
history of chronic bilateral knee pain with no significant musculoskeletal functional 
limitation on physical exam except for painful movements; hypertension, poorly 

controlled; [and] obesity.” Tr. 536. Under “Recommendations,” Dr. Perdomo wrote:  
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Review of limited medical record shows adequate documentation on 
patient’s given history. He will benefit from weight loss, as well as more 
aggressive physical therapy and home exercise program for back and 
knee conditioning. He would also benefit from referral to pain 
management specialist for more aggressive pain management control. 
He can stand and walk for 3–4 hours a day in an eight-hour workday 
with normal breaks. He can sit for 3–4 hours a day in an eight-hour 
workday with normal breaks. He can occasionally lift and carry, but 
should limit the weightlifting to no more than 5–10 lbs. He should also 
avoid repetitive bending, stooping, crouch, squatting or kneeling. No 
assistive device for ambulation was required, or manipulative 
limitations were seen. He was made aware of his elevated systolic blood 
pressure and encouraged to see his primary care provider for further 
evaluation and proper treatment.  

Tr. 536–37 (emphasis added). 

 After summarizing Dr. Perdomo’s report, the ALJ explained the weight he was 
giving Dr. Perdomo’s opinion: 

I gave the consultative examiner’s opinion little weight (Ex. 3F). This 
was based on a one-time examination, and while this opinion does 
indicate some impairment, the evidence as a whole indicates that the 
claimant is limited to sedentary work.  

Tr. 23.  

 Beshia argues substantial evidence does not support the ALJ’s reasons for 
rejecting Dr. Perdomo’s opinion, which includes a sitting limitation of three to four 
hours and therefore precludes even sedentary work.9 Doc. 15 at 11. The 

                                            
9“Sedentary work involves lifting no more than 10 pounds at a time and 

occasionally lifting or carrying articles like docket files, ledgers, and small tools. Although 
a sedentary job is defined as one which involves sitting, a certain amount of walking and 
standing is often necessary in carrying out job duties. Jobs are sedentary if walking and 
standing are required occasionally and other sedentary criteria are met.” 20 C.F.R. 
§ 404.1567(a). “‘Occasionally’ means occurring from very little up to one-third of the time. 
Since being on one’s feet is required ‘occasionally’ at the sedentary level of exertion, 
periods of standing or walking should generally total no more than 2 hours of an 8-hour 
workday, and sitting should generally total approximately 6 hours of an 8-hour 

https://ecf.flmd.uscourts.gov/doc1/047118050341?page=10
https://www.westlaw.com/Document/NA5322BD08CDD11D9A785E455AAD0CC92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA5322BD08CDD11D9A785E455AAD0CC92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Commissioner disagrees, observing the opinion of a one-time examiner is not entitled 
to deference or special consideration, and although a doctor’s opinion concerning a 

limitation is relevant, it is not determinative because the ALJ is tasked with 
determining the RFC. Doc. 18 at 4–8. The Commissioner contends the evidence as a 
whole, as discussed by the ALJ, supports that, contrary to Dr. Perdomo’s opinion, 

Beshia can perform sedentary work. Doc. 18 at 7–8.  

As the law requires, the ALJ stated with particularity the weight given to Dr. 
Perdomo’s opinion (“little weight,” Tr. 23) and the reasons for that weight (the opinion 
was “based on a one-time examination,” Tr. 23, and “the evidence as a whole indicates 

that the claimant is limited to sedentary work,” Tr. 23). See Winschel, 631 F.3d at 
1179.  

The first reason is a factually correct statement and a legally permissible 
consideration. See 20 C.F.R. § 404.1527(c). The second reason is supported by 

substantial evidence. That evidence includes the following evidence highlighted by 
the ALJ: Beshia’s March 2015 report that his back, neck, and knee pain moderately 
limited his activities, Tr. 21 (citing Ex 1F at 10 (Tr. 351)); a medical referral to pain 

management rather than to an orthopedic provider, Tr. 22 (citing Ex. 1F at 910 (Tr. 
349)); predominately “mild” MRI and other testing results, Tr. 22 (citing Ex. 4F at 4–
5, 7–9 (Tr. 541–42, 544–46)); Dr. Perdomo’s observations during the consultative 

examination, including that Beshia had no problem getting on and off the exam table 
and sat comfortably, Tr. 22 (citing Ex. 3F at 3 (Tr. 535)); Beshia’s report that a TENS 
unit was very helpful, Tr. 22 (citing Ex. 4F at 24 (Tr. 561)); in appointment notes, the 

absence of noted abnormalities and indications of five out of five arm and leg strength 
and intact sensations, Tr. 22 (citing Ex. 5F at 68 (Tr. 759)); a primary care provider’s 
notation that Beshia was “‘stable on current management,’” had no gait or balance 

                                            
workday.” Social Security Ruling (“SSR”) 83-10, 1983 WL 31251, at *5 (Jan. 1, 1983) 
(emphasis added). 

10The ALJ misstated the page number of the exhibit. The correct page is 8.  

https://ecf.flmd.uscourts.gov/doc1/047118363659?page=4
https://ecf.flmd.uscourts.gov/doc1/047118363659?page=7
https://www.westlaw.com/Document/I1ebad9b027e911e0aa23bccc834e9520/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1179
https://www.westlaw.com/Document/I1ebad9b027e911e0aa23bccc834e9520/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1179
https://www.westlaw.com/Document/NB9B85E10DE2611E6A7BCC84109EDB6A6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/I316832116f5f11db855cca24b74cbc1f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=1983+WL+31251
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problem, and did not need a device to ambulate, and recommendations that he 
“‘continue medications as prescribed’” and exercise (such as walking 30 minutes daily) 

to lose weight, Tr. 22–23 (citing Ex. 4F at 43–44, 47 (Tr. 580–81, 584)); conservative 
treatment history with no recommendation that he undergo surgery, Tr. 23; and 
Beshia’s return to work as a physician’s assistant in July 2016, Tr. 23. 

Because the ALJ stated the weight he was giving Dr. Perdomo’s opinion, 

explained the reasons for that weight, considered permissible factors to decide that 
weight, and substantial evidence supports the reasons, remand to reconsider Dr. 
Perdomo’s opinion is unwarranted. 

B. Treatment of the Request to Subpoena Dr. Perdomo 

Beshia’s second argument concern’s the ALJ’s treatment of his pre-hearing 
request to issue a subpoena to Dr. Perdomo. Doc. 15 at 11–13. 

The provision of benefits is subject to the guarantees of due process of law 

under the Fifth and Fourteenth Amendments of the United States Constitution. See 

generally Goldberg v. Kelly, 397 U.S. 254 (1970); Mathews v. Eldridge, 424 U.S. 319 
(1976); Program Operations Manual System (“POMS”) DI 40515.010.11 Due process 

constrains governmental decisions that deprive individuals of property (including 
disability benefits) and requires “the opportunity to be heard at a meaningful time 
and in a meaningful manner.” Mathews, 424 U.S. at 332−33 (internal quotation 

marks omitted). 

 Before a court will find a due process violation and remand for reconsideration, 
a claimant must show prejudice. Kelley v. Heckler, 761 F.2d 1538, 1540 (11th Cir. 

                                            
11The POMS contains “publicly available operating instructions for processing 

Social Security claims.” Wash. State Dep’t of Soc. & Health Servs. v. Guardianship Estate 
of Keffeler, 537 U.S. 371, 385 (2003). The POMS may be considered persuasive even 
though it does not have the force of law. Stoup v. Barnhart, 327 F.3d 1258, 1262 (11th 
Cir. 2003). 

https://ecf.flmd.uscourts.gov/doc1/047118050341
https://1.next.westlaw.com/Document/I2361955a9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.DocLink)&userEnteredCitation=397+US+254
https://www.westlaw.com/Document/Ic1e7189c9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_324
https://secure.ssa.gov/poms.nsf/lnx/0440515010
https://www.westlaw.com/Document/Ic1e7189c9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_332
https://www.westlaw.com/Document/Iec9a3d7694ab11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1540
https://1.next.westlaw.com/Document/Ice96ff649c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=537+U.S.+371
https://1.next.westlaw.com/Document/Ice96ff649c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=537+U.S.+371
https://1.next.westlaw.com/Document/I19d9ec8089d211d9b6ea9f5a173c4523/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=327+F.3d+1258
https://1.next.westlaw.com/Document/I19d9ec8089d211d9b6ea9f5a173c4523/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=327+F.3d+1258
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1985). “This at least requires a showing that the ALJ did not have all of the relevant 
evidence before him in the record (which would include relevant testimony from [the] 

claimant), or that the ALJ did not consider all of the evidence in the record in reaching 
his decision.” Id.; see Hall v. Bowen, 840 F.2d 777, 778 (11th Cir. 1987) (finding no 
colorable due process claim because the claimant “was represented by counsel and 

had an opportunity to present evidence”). 

 “When it is reasonably necessary for the full presentation of a case, an [ALJ] 
may, on his or her own initiative or at the request of a party, issue subpoenas for the 
appearance and testimony of witnesses and for the production of books, records, 

correspondence, papers, or other documents that are material to an issue at the 
hearing.” 20 C.F.R. § 404.950(d)(1). “Parties to a hearing who wish to subpoena 
documents or witnesses must file a written request for the issuance of a subpoena … 

[that] must give the names of the witnesses or documents to be produced; describe 
the address or location of the witnesses or documents with sufficient detail to find 
them; state the important facts that the witness or document is expected to prove; 

and indicate why these facts could not be proven without issuing a subpoena.” 20 
C.F.R. § 404.950(d)(2). 

 The Hearings, Appeals, and Litigation Law Manual (“HALLEX”) “defines 
procedures for carrying out policy and provides guidance for processing and 

adjudicating claims at the hearing, Appeals Council, and civil action levels.” HALLEX 
I-1-0-1. Under HALLEX I-2-5-78(D), “If an ALJ denies a claimant’s request for a 
subpoena, the ALJ must notify the claimant of the denial, either in writing or on the 
record at the hearing. In either situation, the ALJ will enter the request into the 

record as an exhibit. If the denial is in writing, the ALJ will also enter the denial 
notice into the record as an exhibit. Whether on the record or in writing, the ALJ will 
explain why the ALJ declined to issue a subpoena.”12 HALLEX I-2-5-78(D). The SSA 

                                            
12Beshia applied for benefits on October 8, 2015. Tr. 138, 247. The same day, the 

SSA filed a transmittal to change I-2-5-78D to read as currently stated. Transmittal I-2-
155. Beshia cites the pre-October 8, 2015, version of I-2-5-78D, Doc. 15 at 12, which 

https://www.westlaw.com/Document/Iec9a3d7694ab11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1540
https://www.westlaw.com/Document/Iec9a3d7694ab11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84c9371e957211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_778
https://1.next.westlaw.com/Document/N9EAC5EA0DB9711E6B3439346E633ABC2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+cfr+404.950
https://1.next.westlaw.com/Document/N9EAC5EA0DB9711E6B3439346E633ABC2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+cfr+404.950
https://1.next.westlaw.com/Document/N9EAC5EA0DB9711E6B3439346E633ABC2/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=20+cfr+404.950
https://www.ssa.gov/OP_Home/hallex/I-01/I-1-0-1.html
https://www.ssa.gov/OP_Home/hallex/I-01/I-1-0-1.html
https://www.ssa.gov/OP_Home/hallex/I-02/I-2-5-78.html
https://www.ssa.gov/OP_Home/hallex/I-02/I-2-5-78.html
https://www.ssa.gov/OP_Home/hallex/TS/tsi-2-155.html
https://www.ssa.gov/OP_Home/hallex/TS/tsi-2-155.html
https://ecf.flmd.uscourts.gov/doc1/047118050341?page=12
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“require[s] adjudicators at all levels of administrative review to follow agency policy, 
as set out in” the HALLEX. SSR 13-2p, 2013 WL 621536, at *15 (Feb. 20, 2013). 

In August 2016, Beshia’s counsel asked the ALJ to issue subpoenas for the 

administrative hearing. Tr. 333–34. He asked the ALJ to issue a subpoena to Dr. 
Perdomo and others—a vocational expert to obtain documents on which she would 
rely for her opinion, a state agency consultant (Glenn Bigsby, D.O.), and a disability 

adjudicator/examiner (Lorayne Hattal). Tr. 333–34. As the reason for requesting a 
subpoena to Dr. Perdomo, Beshia’s counsel stated:  

Dr. Perdomo’s opinion conflicts with Dr. Bigsby’s opinion. His testimony 
is necessary to explain the discrepancies. I would also like to clarify what 
objective medical evidence, if any, was relied on by Dr. Perdomo in 
formulating his opinions. I would also like to establish what 
consideration Dr. Perdomo gave to Mr. Beshia’s pain and other 
symptoms. I would also like to establish whether he has any opinion 
regarding any additional testing which he feels is necessary for a more 
definitive and reliable determination of Mr. Beshia’s limitations. I would 
also like to establish any other facts regarding credibility and the weight 
which should be afforded Dr. Perdomo’s opinion. This information 
cannot be adequately established by any other means. I cannot take his 
deposition, and no one else can clarify the basis of Dr. Perdomo’s opinion. 
I request the opportunity to cross examine Dr. Perdomo in person. 

Tr. 335. 

The ALJ addressed the subpoena requests, specifically mentioning only those 

                                            
states, “If an ALJ denies a claimant's request for a subpoena, the ALJ must provide the 
claimant … written notification of the denial of the request, and enter both the request 
and the denial notification into the record as exhibits. The denial … must include 
rationale that explains why the ALJ declined to issue a subpoena to compel production 
of documentary evidence or appearance and testimony at a hearing or supplemental 
hearing,” https://web.archive.org/web/20140809195854/http://ssa.gov/OP_Home/hallex/I-
02/I-2-5-78.html. The Commissioner does not address which version applies here. 
Ultimately, it does not matter for the analysis, although Beshia’s counsel and the ALJ 
discussed the subpoena request at the end of the hearing. Tr. 94–96. Beshia’s counsel 
briefly mentioned “conflicts” in doctor reports, and the ALJ stated, “We generally don’t 
require their [doctors] production at the hearing. You’re certainly free to argue what you 
just argued, however.” Tr. 94–96. 

https://1.next.westlaw.com/Document/Ie1844d2c7be411e28578f7ccc38dcbee/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0
https://web.archive.org/web/20140809195854/http:/ssa.gov/OP_Home/hallex/I-02/I-2-5-78.html
https://web.archive.org/web/20140809195854/http:/ssa.gov/OP_Home/hallex/I-02/I-2-5-78.html
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to the vocational expert and the state agency consultant: 

I acknowledge the request for subpoenas submitted by the claimant’s 
representative prior to the hearing (Ex. 14E). An [ALJ] may issue 
subpoenas for appearance and testimony of witnesses and for the 
production of documents material to an issue at the hearing when 
reasonably necessary for the full presentation of a case. However, a 
sufficient basis for vocational expert testimony can be professional 
knowledge and experience, as well as reliance on job information 
available from various government publications or other publications of 
which the [SSA] takes notice. [SSA] regulation requires me to take 
administrative notice of reliable job information available from various 
publications, including the Dictionary of Occupational Titles and other 
government sources, used by the vocational expert in this case. Thus, I 
do not find submission of the requested documentation reasonably 
necessary for the full presentation of the case. With respect to the state 
agency consultant, I accounted for the fact that this was a non-
examining source in assigning weight to the opinion, in accordance with 
Social Security Ruling 96-9p. I do not find it material to an issue at the 
hearing or reasonably necessary for the full presentation of the case for 
them to appear as a witness. Therefore, I have denied [the] request for 
subpoenas. 

Tr. 17 (internal citations omitted). 

 Citing the HALLEX and observing that the ALJ did not explain why he was 
denying the request to subpoena Dr. Perdomo, Beshia argues the ALJ violated his 

due process rights by failing to follow that procedure and failing to provide him an 
opportunity to cross-examine Dr. Perdomo. Doc. 15 at 11–13. The Commissioner 
responds there is no constitutional due process violation because the HALLEX 

neither carries the force of law nor creates judicially enforceable rights, and even if it 
did, Beshia has shown no prejudice because he “can only speculate that cross-
examination of Dr. Perdomo would result in evidence that would support his claim.” 

Doc. 18 at 8–14. 

 Beshia’s argument fails because, at a minimum, he has not shown prejudice 

https://ecf.flmd.uscourts.gov/doc1/047118050341
https://ecf.flmd.uscourts.gov/doc1/047118363659?page=8
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required for remand for reconsideration.13 See Kelley, 761 F.2d at 1540. Dr. Perdomo’s 
report of the consultative examination was comprehensive; it included discussion of 

(1) Beshia’s chief complaint, (2) Beshia’s history of present illness, (3) Beshia’s 
medications, (4) Beshia’s past medical history, (5) Beshia’s family history, (6) Beshia’s 
social history, (7) the results of a physical exam, (8) Beshia’s vital signs, (9) Beshia’s 

vision, (10) Dr. Perdomo’s impressions, and (11) Dr. Perdomo’s recommendations. Tr. 
535–37. With the rest of Beshia’s medical record, the ALJ possessed and considered 
Dr. Perdomo’s report. See Tr. 23. Beshia was represented by counsel well able to argue 

why the ALJ should or should not adopt Dr. Perdomo’s opinion. Beshia has not shown 
how the ALJ’s failure to explain why he was denying the request to subpoena Dr. 
Perdomo prejudiced him. And Beshia has not shown what Dr. Perdomo’s testimony 

would have been—different from Dr. Perdomo’s comprehensive report already before 
the ALJ—such that Dr. Perdomo’s absence from the administrative hearing 
prejudiced him. 

 With no showing of prejudice, remand for reconsideration of the request to 

subpoena Dr. Perdomo is unwarranted. 

C. VA’s Disability Evaluation 

 Beshia’s third argument concerns the ALJ’s treatment of his VA disability 
evaluation. Doc. 15 at 13–14. 

A decision by a government agency other than the SSA is evidence, 20 C.F.R. 

                                            
13The Eleventh Circuit has stated, “[E]ven if we assume … the HALLEX carries 

the force of law—a very big assumption—the ALJ did not violate it.” George v. Astrue, 
338 F. App’x 803, 805 (11th Cir. 2009). In a recent unpublished opinion, the court 
mentioned the due-process issue generally (although not concerning the HALLEX 
specifically) but did not decide it.  Santos v. Soc. Sec. Admin., Comm'r, No. 17-13605, 
2018 WL 1830908, at *4 (11th Cir. Apr. 17, 2018) (“Because Santos cannot show 
prejudice, we need not consider Santos’s arguments about whether the ALJ followed its 
internal rules or whether its failure to do so could constitute a violation of due process.). 
It likewise is unnecessary for the Court to decide here whether an ALJ’s failure to follow 
internal policies could constitute a constitutional due process violation. 

https://www.westlaw.com/Document/Iec9a3d7694ab11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1540
https://ecf.flmd.uscourts.gov/doc1/047118050341
https://1.next.westlaw.com/Document/N6C71D570E7F911E4B65790416BC819EA/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=20+C.F.R.+404.1512
https://1.next.westlaw.com/Document/I54aba7ac6c7611deabded03f2b83b8a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=338+F.+App%27x+803
https://1.next.westlaw.com/Document/I54aba7ac6c7611deabded03f2b83b8a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=338+F.+App%27x+803
https://1.next.westlaw.com/Document/I038f0710430611e8a054a06708233710/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2018+WL+1830908
https://1.next.westlaw.com/Document/I038f0710430611e8a054a06708233710/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=2018+WL+1830908
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§ 404.1512(b)(1)(v), but it is not binding because it is based on that agency’s rules 
instead of social security law, 20 C.F.R. § 404.1504. Still, because an ALJ is “required 

to evaluate all the evidence in the case record that may have a bearing on [the] 
determination or decision of disability, including decisions by other governmental and 
nongovernmental agencies[,] … evidence of a disability decision by another 

governmental or nongovernmental agency cannot be ignored and must be 
considered.” SSR 06-03p, 2006 WL 2329939, at *6 (Aug. 9, 2006). 

 The VA uses a disability rating schedule to determine the level of a veteran’s 
disability and his monthly benefits. Guerra v. Shinseki, 642 F.3d 1046, 1047–48 (Fed. 

Cir. 2011). The ratings in the schedule are based on an assessment of the reduction 
in the average veteran’s earning capacity from service-connected injuries, diseases, 
or conditions. 38 U.S.C. § 1155; 38 C.F.R. § 4.1. A disability is rated in 10 percent 

increments from 0 percent to 100 percent. 38 U.S.C. § 1155. A veteran rated at 10 
percent on average has 90 percent of the earning capacity of a nondisabled veteran. 
Guerra, 642 F.3d at 1047. A veteran rated at 100 percent is deemed totally disabled. 

Id. Some veterans have multiple service-connected disabilities. Id. To decide his or 
her overall disability rating, the VA assesses each disability individually according to 
schedules in the Code of Federal Regulations at title 38, chapter 1, part 4, and then 

combines the individual ratings to calculate a combined disability rating. Id.  

The Eleventh Circuit has observed that a claimant must “satisfy a more 
stringent standard to be found disabled under the Social Security Act.” Pearson v. 

Astrue, 271 F. App’x 979, 981 (11th Cir. 2008). But the Eleventh Circuit has held that, 

generally, an ALJ should give a VA disability rating great weight.14 Brady v. Heckler, 

                                            
14The “great weight” jurisprudence appears to have originated in cases involving 

VA disability ratings of 100 percent and no consideration of them whatsoever. See, e.g., 
DePaepe v. Richardson, 464 F.2d 92, 101 (5th Cir. 1972) (“The examiner did not give any 
consideration in his findings to the fact that the VA had rated appellant as 100 percent 
unemployable although he did mention it in evaluating the evidence. While such a rating 
is not binding on the Secretary, it is evidence that should be considered and it is entitled 
to great weight.”) (citing Pulaski v. Finch, 415 F.2d 613, 618 (3d Cir. 1969) (“It is clear 

https://1.next.westlaw.com/Document/N6C71D570E7F911E4B65790416BC819EA/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=20+C.F.R.+404.1512
https://www.westlaw.com/Document/NA155B4F08CDD11D9A785E455AAD0CC92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/I970561116f5f11db855cca24b74cbc1f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=SSR+06-03p#co_pp_sp_101366_06-03P
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/N5655EC10B36511D8983DF34406B5929B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=38+U.S.C.+s+1155
https://1.next.westlaw.com/Document/N26B0B3D08CC911D9A785E455AAD0CC92/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=38+C.F.R.+s+4.1
https://1.next.westlaw.com/Document/N5655EC10B36511D8983DF34406B5929B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=38+U.S.C.+s+1155
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/Iad3273d772a511e0a34df17ea74c323f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=642+F.3d+1046
https://1.next.westlaw.com/Document/Ib85ad04700db11dd8dba9deb08599717/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=271fappx979
https://1.next.westlaw.com/Document/Ib85ad04700db11dd8dba9deb08599717/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=271fappx979
https://www.westlaw.com/Document/I05717ca4944811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_921
https://1.next.westlaw.com/Document/I72bb7f788fea11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=464+F.2d+92
https://1.next.westlaw.com/Document/Ifede090a8f9a11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=415+F.2d+613
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724 F.2d 914, 921 (11th Cir. 1984). 

In an April 2014 VA disability-rating evaluation, under, “What VA is 
Proposing,” the VA divides disabilities into “unfitting” and “claimed.”15 Tr. 102–03, 

113. For “unfitting” disabilities, it lists the medical description of the disability and 
the proposed disability percent assigned. It lists “cervical degenerative disc disease: 
40%”; “lumbar degenerative disc disease: 40%”; “left patellar chondromalacia with 

medial tibia stress syndrome (also claimed as shin splints): 30%”; “right patellar 
chondromalacia with medial tibia stress syndrome (also claimed as shin splints): 
20%.” Tr. 102. It states the proposed combined rating for unfitting disabilities is 80 

percent. Tr. 102. It then lists the following for service-connected claimed disabilities: 
“benign paroxysmal positional vertigo with hearing loss and tinnitus (also claimed as 
dizziness): 30%”; “right shoulder degenerative arthritis (dominant): 20%”; “left lower 

extremity radiculopathy and sciatica associated with lumbar degenerative disc 
disease: 20%”; “right lower extremity radiculopathy and sciatica associated with 
lumbar degenerative disc disease: 20%”;  “left upper extremity neuralgia and 

radiculopathy (also claimed as numbness [in] fingers and left shoulder condition) 
associated with cervical degenerative disc disease: 20%”; “right upper extremity 
neuralgia and radiculopathy (also claimed as numbness [in] fingers) associated with 

                                            
from the record before us that it apparently escaped the attention of the Trial Examiner, 
the Appeals Council, and the District Court, that the VA had classified Pulaski as 
‘permanently and totally’ disabled as a result of various physical ailments. Since this 
critically relevant and material evidence was overlooked below, we must vacate the 
judgment of the District Court and order that the case once again be remanded to the 
Secretary.”)). 

15A detailed disability rating explanation is in the record at Exhibit 1A, Tr. 100–
28. The evaluation states, “It does not constitute a final decision by VA. This letter 
includes what VA is proposing for service connection, your estimated VA entitlement 
amount, and approximate VA payment start date.” Tr. 102 (emphasis in original). There 
is no final determination in the record. The disability rating evaluation is copied again 
later in the record. Tr. 219–46. The Commissioner does not contend the proposal should 
not be considered. 

 

https://www.westlaw.com/Document/I05717ca4944811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_921
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cervical degenerative disc disease: 20%”; “right wrist strain (dominant): 10%”; “atopic 
dermatitis (also claimed as skin condition, feet): 10%.” Tr. 102–03. It also lists several 

conditions for which the VA assigned 0% disability. Tr. 103. It concludes the proposed 
“total combined rating for unfitting and claimed service-connected disabilities is 
100%.” Tr. 103. The decision lists the evidence considered in the determination, Tr. 

116, and for each impairment lists reasons for the disability percent assigned, Tr. 
117–27. 

   Addressing the VA disability-rating evaluation, the ALJ stated:  

I have taken note that the Department of Veterans Affairs has assigned 
the claimant a service-connected disability rating of 100% (Ex. 1A). 
However, I have given little weight to the Department of Veterans 
Affairs determination. The disability determination processes utilized 
by the Department of Veterans Affairs and the [SSA] are fundamentally 
different. Department of Veteran’s Affairs does not make a function-by-
function assessment of an individual’s capabilities (i.e, determine the 
claimant’s residual functional capacity) or determine whether the 
claimant is able to perform either his past relevant work or other work 
that exists in significant numbers in the national economy as is required 
by the Regulations. Thus, a disability rating by the Department of 
Veterans Affairs is of little probative value in these proceedings. In 
addition, the medical evidence, including the claimant’s conservative 
treatment history, does not support the severity of limitation indicated 
by this rating. Therefore, I have given the rating little weight.  

Tr. 23. 

 Beshia contends the ALJ failed to apply the correct legal standard to the VA 
disability rating. Doc. 15 at 13–14. The Commissioner responds that the ALJ 
correctly stated disability determinations from other agencies are not binding on the 

SSA, the evaluation predates the period of disability at issue and therefore would not 
affect the substantial evidence supporting the ALJ’s finding Beshia was not disabled, 
and substantial evidence supports the ALJ’s decision that Beshia was not disabled.16 

                                            
16The Commissioner amended 20 C.F.R. § 404.1504 in January 2017 to state that 

the SSA “will not provide any analysis … about a decision made by any other 

https://ecf.flmd.uscourts.gov/doc1/047118050341?page=13
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Doc. 18 at 15–18.  

Had the ALJ relied only on the differences between SSA and VA standards to 
give little weight to Beshia’s VA disability rating, remand may well have been 

warranted. See Brown-Gaudet-Evans v. Comm’r of Soc. Sec., 673 F. App’x 902, 904 
(11th Cir. 2016) (remanding where the ALJ said only, “‘The undersigned has 
considered this [VA] opinion, noting that such program has different criteria for 

deciding whether an individual is ‘disabled’ or ‘unemployable’, and, therefore, gives 
this opinion little weight.”’); accord Daniels v. Berryhill, No. 3:16cv412-WC, 2017 WL 
2177336, at *5 (M.D. Ala. May 17, 2017) (unpublished); Dunham v. Colvin, No. 2:15-

cv-622-GMB, 2017 WL 253979, at *3 (M.D. Ala. Jan. 19, 2017) (unpublished). But see 

Pearson, 271 F. App’x at 981 (“The record establishes that the administrative law 
judge considered the rating in his decision and correctly explained that a claimant 

had to satisfy a more stringent standard to be found disabled under the Social 
Security Act.”). 

But here, the ALJ included the additional reason that “the medical evidence, 
including the claimant’s conservative treatment history, does not support the severity 

of limitation indicated by this rating.” Tr. 23. In finding an RFC limited to sedentary 
work with many other limitations (unskilled work; only occasional stooping, kneeling, 
crouching, and crawling; no climbing ladders, ropes, or scaffolds; only occasional 

climbing of ramps and stairs; avoidance of exposure to hazards such as heights or 
machinery with moving parts; and only frequent reaching with his right upper 
extremity, Tr. 20), the ALJ did not reject all findings within the VA evaluation but 

only the severity of the limitation (total disability) indicated by a 100 percent VA 
rating because the medical evidence, including Beshia’s conservative treatment 

                                            
governmental agency … about whether [a claimant is] disabled, blind, employable, or 
entitled to any benefits.” 82 Fed. Reg. 5844, 5864 (Jan. 18, 2017). The Commissioner 
concedes the amended regulation does not apply here because of when Beshia filed his 
claim but argues the change “provides further support for the Commissioner’s position 
that the VA’s rating decision is not relevant in Plaintiff’s case.” Doc. 18 at 16 n.8. 

https://ecf.flmd.uscourts.gov/doc1/047118363659?page=15
https://1.next.westlaw.com/Document/Iac87f640bde911e6972aa83e6c16e5f7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=673+F.+App%27x+902
https://1.next.westlaw.com/Document/Iac87f640bde911e6972aa83e6c16e5f7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=673+F.+App%27x+902
https://1.next.westlaw.com/Document/I57ce06c03c1111e79253a50aa7145720/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.RelatedInfo)&userEnteredCitation=2017+WL+2177336
https://1.next.westlaw.com/Document/I57ce06c03c1111e79253a50aa7145720/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.RelatedInfo)&userEnteredCitation=2017+WL+2177336
https://1.next.westlaw.com/Document/I8bf5aa40e02a11e6ae36ba8bbc8f4702/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000016501d6af7796411246%3FNav%3DCASE%26fragmentIdentifier%3DI8bf5aa40e02a11e6ae36ba8bbc8f4702%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7fe0c32f3c2d22a0fc57ff22ad56f372&list=ALL&rank=2&sessionScopeId=76d0bde42faf35f667e0c24e2e54484ada2d516a0caaa7eac9361c7252ea6dab&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I8bf5aa40e02a11e6ae36ba8bbc8f4702/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000016501d6af7796411246%3FNav%3DCASE%26fragmentIdentifier%3DI8bf5aa40e02a11e6ae36ba8bbc8f4702%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=7fe0c32f3c2d22a0fc57ff22ad56f372&list=ALL&rank=2&sessionScopeId=76d0bde42faf35f667e0c24e2e54484ada2d516a0caaa7eac9361c7252ea6dab&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib85ad04700db11dd8dba9deb08599717/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=271fappx979
https://1.next.westlaw.com/Document/I7036F4E0DD5411E6938CA04B9348FA01/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=82+Fed.+Reg.+5844
https://ecf.flmd.uscourts.gov/doc1/047118363659?page=15
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history, did not support it. Tr. 23. Substantial evidence (discussed above in the 
analysis of Beshia’s first argument) supports the ALJ’s finding that the evidence did 

not support a finding of total disability. 

Because the ALJ adequately considered the VA rating, remand to reconsider 
it is unwarranted. 

V. Recommendations 

I recommend: 

(1) affirming the Commissioner’s decision;  
 

(2) directing the Clerk of Court to enter judgment under sentence 
four of 42 U.S.C. § 405(g) for Nancy A. Berryhill and against 
Samson Beshia; and 

 
(3)  directing the Clerk of Court to close the file.17 

Entered in Jacksonville, Florida, on August 14, 2018. 

 
 
c: The Honorable Roy Dalton 

Counsel of record 

                                            
17“Within 14 days after being served with a copy of [a report and recommendation 

on a dispositive motion], a party may serve and file specific written objections to the 
proposed findings and recommendations.” Fed. R. Civ. P. 72(b)(2). “A party may respond 
to another party’s objections within 14 days after being served with a copy.” Id. A party’s 
failure to serve and file specific objections to the proposed findings and recommendations 
alters the scope of review by the District Judge and the United States Court of Appeals 
for the Eleventh Circuit, including waiver of the right to challenge anything to which no 
specific objection was made. See Fed. R. Civ. P. 72(b)(3); 28 U.S.C. § 636(b)(1)(B); 11th 
Cir. R. 3-1; Local Rule 6.02. 

https://www.westlaw.com/Document/N2E5CC2D092C211E5BA16EBDAEBCDCB2F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC74C9100B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Link/Document/FullText?cite=SSR03-2P&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC74C9100B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE76D7C80E34E11DEA7C5EABE04182D4D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N55E5CCB0B7B311E4A398B8E63F960D78/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N55E5CCB0B7B311E4A398B8E63F960D78/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
http://www.flmd.uscourts.gov/forms/USDC-MDFL-LocalRules12-2009.pdf

