
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 
 
JOHN SHORT,  
 
 Plaintiff, 
 
v. Case No: 2:18-cv-124-FtM-99CM 
 
IMMOKALEE WATER & SEWAGE 
DISTRICT, 
 
 Defendant. 
 / 

OPINION AND ORDER1 

Before the Court is Plaintiff John Short's Response to Order Granting Defendant’s 

Second Motion to Dismiss (Doc. 44).  The Court interprets the Response as a motion for 

leave to file an interlocutory appeal. 

Interlocutory review is generally considered “bad policy” because of its piecemeal 

effect on cases.  McFarlin v. Conseco Servs., LLC, 381 F.3d 1251, 1259 (11th Cir. 2004).  

However, a district court may permit an interlocutory appeal under 28 U.S.C. § 1292(b) 

“when the order at issue (1) involves a controlling question of law upon which there is (2) 

a substantial ground for difference of opinion, and (3) when immediate appeal from the 

order may materially advance the ultimate termination of the litigation.”  In re Yormak, No. 

                                            
1 Disclaimer:  Documents filed in CM/ECF may contain hyperlinks to other documents or 
websites.  These hyperlinks are provided only for users’ convenience.  Users are 
cautioned that hyperlinked documents in CM/ECF are subject to PACER fees.  By 
allowing hyperlinks to other websites, this Court does not endorse, recommend, approve, 
or guarantee any third parties or the services or products they provide on their websites.  
Likewise, the Court has no agreements with any of these third parties or their websites.  
The Court accepts no responsibility for the availability or functionality of any hyperlink.  
Thus, the fact that a hyperlink ceases to work or directs the user to some other site does 
not affect the opinion of the Court. 

https://ecf.flmd.uscourts.gov/doc1/047119272815
https://www.westlaw.com/Document/I351a95ef8bb011d99dcc8cc3e68b51e9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1259
https://www.westlaw.com/Document/NCF4FA5F0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I167a730055b311e7a3f3a229dca6c9c6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
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2:17-CV-73-FTM-38, 2017 WL 2645601, at *2 (M.D. Fla. June 19, 2017), appeal 

dismissed, No. 17-13239-FF, 2017 WL 4857438 (11th Cir. Sept. 13, 2017).  “The movant 

seeking interlocutory appeal bears the burden of showing that all § 1292(b) requirements 

are satisfied and that the case is one of the rare exceptions in which the court should 

exercise judicial discretion to grant the remedy.”  In re Cmty. Health Sys., Inc., No. 15-

CV-222-KOB, 2017 WL 604334, at *2 (N.D. Ala. Feb 15, 2017).  “[I]f any elements are 

not satisfied, the Court must deny interlocutory review.”  In re Yormak, 2017 WL 2645601, 

at *2. 

Short’s Response does not address § 1292(b)’s requirements.  Instead, Short 

argues that the Court improperly converted Immokalee Water’s Second Motion to Dismiss 

into one for summary judgment.2  Short’s argument is without merit.  Dismissal of a Title 

VII claim is appropriate when a complaint demonstrates that the plaintiff failed to exhaust 

his administrative remedies.  See Litman v. Sec., of the Navy, 703 F. App’x 766, 772 (11th 

Cir. 2017); Duberry v. Postmaster General, 652 F. App’x 770, 772 (11th Cir. 2016); Dalton 

v. CDC, 602 F. App’x 749, 753 (11th Cir. 2015); McWhorter v. Nucor Steel Birmingham 

Inc., 304 F. Supp. 3d 1185, 1192-93 (N.D. Ala. 2018); Sessom v. Wellstar Hosp., No. 

1:08-CV-2057-TWT, 2009 WL 1562876, at *2-3 (N.D. Ga. May 29, 2009); Banks v. 

Ackerman Sec. Sys., Inc., No. 1:09-CV-0229-CC, 2009 WL 974242, at *2 (N.D. Ga. 

2009); Butler v. Matsushita Commc’n Indus. Corp. of U.S., 203 F.R.D. 575, 581 (N.D. Ga. 

2001). 

                                            
2 An odd argument considering it was Short who asked the Court to consider a document 
outside the pleadings, which he attached as Exhibit A to his Response to Defendant’s 
Second Motion to Dismiss. (Doc. 36).  The Court excluded the document and decided the 
Second Motion to Dismiss based on the four corners of the Second Amended Complaint 
and the exhibits attached thereto.  (Doc. 43). 

https://www.westlaw.com/Document/I167a730055b311e7a3f3a229dca6c9c6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I0ceb5730bba411e7a814f1ab34e02c4f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCF4FA5F0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie543bec0f3f811e6b79af578703ae98c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Ie543bec0f3f811e6b79af578703ae98c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I167a730055b311e7a3f3a229dca6c9c6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I53d94fd06bdb11e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_772
https://www.westlaw.com/Document/I53d94fd06bdb11e79657885de1b1150a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_772
https://www.westlaw.com/Document/Ida3225602e1111e68a49905015f0787e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_772
https://www.westlaw.com/Document/I4cc13df1c41411e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_753
https://www.westlaw.com/Document/I4cc13df1c41411e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_753
https://www.westlaw.com/Document/I78f05070f77c11e7b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_1192
https://www.westlaw.com/Document/I78f05070f77c11e7b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_1192
https://www.westlaw.com/Document/Idf3359a551d211deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Idf3359a551d211deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I0c286f9b284311dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I0c286f9b284311dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I0c286f9b284311dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Id5e08a3253ec11d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_581
https://www.westlaw.com/Document/Id5e08a3253ec11d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_581
https://ecf.flmd.uscourts.gov/doc1/047119093111
https://ecf.flmd.uscourts.gov/doc1/047119253616
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Short also argues that the Court, in its Order, should have sua sponte allowed him 

to amend his complaint for a third time to better plead a claim under 42 U.S.C. § 1981.  

This argument, too, is entirely without merit.  Though Short’s Second Amended Complaint 

unartfully asserts multiple statutory grounds for a single count, the Court has liberally 

construed the pleading in Short’s favor, notwithstanding Short’s failure to raise the point 

in his Response to Immokalee Water’s Motion to Dismiss.  Immokalee Water has not 

challenged Short’s § 1981 claim, and the Court reserves judgment of its sufficiency until 

the issue becomes ripe.  For his part, Short has not moved for leave to amend.  If Short 

does not believe he has adequately pled a claim under § 1981, he has options, but an 

interlocutory appeal is not one of them. 

Finally, Short argues the “Order imposes upon individual plaintiffs a much great 

[sic] financial and evidentiary burden[.]”  (Doc. 44).  Short’s Title VII claim has been 

dismissed, but his § 1981 claim, based on the same facts, is still alive.  It is absurd to 

suggest that simultaneously pursuing a Title VII claim before the 11th Circuit and a § 1981 

claim in this Court would lessen Short’s financial burden.  And the Order imposes no new 

evidentiary burden on Short.  Rather, it recognizes the well-established burden on all Title 

VII plaintiffs to exhaust their administrative remedies. 

Accordingly, it is now  

ORDERED: 

Plaintiff John Short’s request for leave to file an interlocutory appeal (Doc. 44) is 

DENIED. 

 
 
 
 

https://www.westlaw.com/Document/NEDBD2AD0AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.flmd.uscourts.gov/doc1/047119272815
https://www.westlaw.com/Document/NEDBD2AD0AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.flmd.uscourts.gov/doc1/047119272815
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DONE and ORDERED in Fort Myers, Florida this 4th day of October, 2018. 
 

 
 
Copies:  All Parties of Record 


