UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
BLAKE ANDREW WARNER,
Plaintiff,
V. Case No: 8:22-cv-01977-MSS-SPF
HILLSBOROUGH COUNTY CLERK
OF COURTS,
Defendant.

ORDER

THIS CAUSE comes before the Court for consideration of Plaintiff’s Verified
Motion for Partial Summary Judgment, (Dkt. 33), Defendant’s Motion for Summary
Judgment, (Dkt. 37), and the Parties’ Joint Statement of Undisputed Facts. (Dkt. 36)
Upon consideration of all relevant filings, case law, and being otherwise fully advised,
the Court GRANTS Defendant’s Motion for Summary Judgment.
I. BACKGROUND

On August 29, 2022, Plaintiff Blake Warner initiated this action against
Defendant Hillsborough County Clerk of Courts. (Dkt. 1) In the Complaint, Plaintiff
alleges that Defendant seized Plaintiff’s property without due process, in violation of
Florida Statutes, the Due Process Clause of the Fourteenth Amendment, and the
Takings Clause. (Id. at 9 45, 48) In the alternative, Plaintiff claims that §§ 116.21 and
50.031, Fla. Stat. (2023), are unconstitutional. (Id. at 21) Plaintiff also asserts claims

of defamation and breach of fiduciary duty against Defendant. (Id. at 9 51, 61)



Finally, Plaintiff asserts that Defendant threatened Plaintiff with criminal prosecution
in its response to his demand letter and that this threat constitutes retaliation in
violation of the First Amendment. (Id. at 9 66)

Plaintiff seeks a declaratory judgment that Defendant took Plaintiff’s property
without due process and in violation of the Takings Clause; a declaratory judgment
that Fla. Stat. §§ 116.21 and 50.031 are unconstitutional; damages in the amount of
the property allegedly taken, as well as nominal and punitive damages; and an award
of attorney’s fees, costs, and expenses. Plaintiff moved for summary judgment on
Counts I, II, and V of the Complaint, which refer to Plaintiff’s due process, takings,
and First Amendment claims. (Dkt. 33) Defendant moved for summary judgment on
all of Plaintiff’s claims. (Dkt. 37)

The following facts are undisputed in this record for purposes of resolving the

motions. Plaintiff was the defendant in an eviction action in Hillsborough County

Court, Boutique Apartments LL.C v. Warner, Case No. 18-cc-22377. (Dkt. 36 at q 2)
As a result of the litigation, Plaintiff deposited $3,600.00 into the court registry

pursuant to Fla. Stat. § 83.60. (Id. at | 3)

When the Boutique Apartments litigation began, Plaintiff’s address, which
appeared on his case filings, was 3012 W. DeLeon St., Apt. 23, Tampa, Florida. (Id.
at § 5) On June 22, 2018, Plaintiff moved to 502 S. Fremont Ave., Apt. 1322, Tampa,
Florida. (Id. at 9 6) Accordingly, Plaintiff filed a notice of change of address in the

Boutique Apartments litigation. (Id. at 9 7) Plaintiff never provided any further update

of his address with the court in the Boutique Apartments litigation, (Id. at q 8), even
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though he moved to 3002 W. Cleveland St., Tampa, Florida, on May 17, 2019. (Dkt.
33-8 atq9)
On June 23, 2018, Plaintiff formally abandoned the apartment that was the

subject of the Boutique Apartments litigation. (Dkt. 36 at § 9) The Landlord, who was

the plaintiff in the Boutique Apartments action, moved the county court to release the

registry funds to it. (Id. at 4 10) At a hearing on October 9, 2018, the county court
directed the landlord to submit a proposed order disbursing the registry funds to the
landlord. (Id. at q 12) After this hearing, the landlord and Plaintiff entered into an oral
agreement. (Id. at § 13) According to this agreement, Plaintiff would abandon

counterclaims he had filed in the Boutique Apartments action, and the landlord would

allow Plaintiff to claim the registry funds. (Id.) Neither the landlord nor Plaintiff ever
filed any proposed orders seeking disbursement of the court registry funds. (Id. at q 14)
The county court never entered an order requiring the funds to be disbursed. (Id.)
Plaintiff maintained an e-file account on myfloridaaccess.com since April 28,
2018. (Id. at 9 21) This account contained an email address, a phone number, and
Plaintiff’s mother’s mailing address. (Id. at 4 21, 22) Plaintiff received mail at his
mother’s address from 2017 to 2022. (Id. at § 22) Defendant never electronically served

Plaintiff at his e-mail address with any items during the Boutique Apartments litigation

or thereafter. (Id. at § 18) From February 24, 2020, to April 10, 2020, the court received
thirteen returned mail notices for notices that it had mailed to Plaintiff at 502 S.

Fremont Ave. (Id. at q 15)



On June 12, 2020, the court dismissed the Boutique Apartments litigation for

lack of prosecution. (Id. at q 16) Eight months later, on February 18, 2021, Defendant
mailed letters to the landlord and Plaintiff to notify them that funds remained in the
court registry and that these funds would escheat to the state if they were not claimed.
(Id. at 9 17) Defendant mailed this letter to 502 S. Fremont Ave. (Id.)

On July 9, 2021, La Gaceta, a newspaper, published a list of unclaimed court
funds. (Id. at § 19) This publication included the following entry: “BOUTIQUE
APARTMENTS LLC, BROOKLYN FLATS VS WARNER, BLAKE 18-CC022377
05/24/2018 *717.113 $3,600.” (Dkt. 36-5 at 23)

On September 1, 2021, after no response was received to its notices, Defendant

deposited the funds from the Boutique Apartments litigation into the fine and

forfeiture fund for public use. (Dkt. 36 at § 20)

The record does not reflect how plaintiff learned of the forfeiture, but on July
29, 2022, Plaintiff emailed the attorneys for Defendant a written demand pursuant to
§ 772.11 of the Florida Statutes. (Dkt. 36-9) Section 772.11 creates a civil remedy for
criminal theft. § 772.11, Fla. Stat. (2023). On August 26, 2022, Defendant’s attorney
responded. (Dkt. 36-10) In this response, Defendant’s attorney stated, “[T]hreatening
to accuse another of any crime or offense, including theft, with the intent to obtain
money may constitute the crime of extortion. See Fla. Stat. § 836.05[.]” (Id.).
Defendant’s attorney quoted the statute’s language in its entirety, then stated, “We

trust it was not your intent to commit extortion.” (Id.)



On August, 29, 2022, Plaintiff initiated this action under 42 U.S.C. § 1983 on
the grounds that Defendant took his property without due process of law in violation
of the Fourteenth Amendment and the Takings Clause. Additionally, Plaintiff alleges
Defendant threatened to prosecute him for extortion and this threat constitutes
retaliation in violation of the First Amendment. He also asserts state law claims of
defamation and breach of fiduciary duty against Defendant.

I1. STANDARD OF REVIEW
Summary judgment is appropriate when the movant can show that there is no

genuine issue of material fact and that the movant is entitled to judgment as a matter

of law. Fennell v. Gilstrap, 559 F.3d 1212, 1216 (11th Cir. 2009) (citing Welding

Servs., Inc. v. Forman, 509 F.3d 1351, 1356 (11th Cir. 2007)). Which facts are material

depends on the substantive law applicable to the case. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). The moving party bears the burden of showing that no

genuine issue of material fact exists. Clark v. Coats & Clark, Inc., 929 F.2d 604, 608

(11th Cir. 1991).
Evidence 1s reviewed in the light most favorable to the non-moving party.

Fennell, 559 F.3d at 1216 (citing Welding Servs., Inc., 509 F.3d at 1356). A moving

party discharges its burden on a motion for summary judgment by showing or pointing

out to the Court that there is an absence of evidence to support the non-moving party's

case. Denney v. City of Albany, 247 F.3d 1172, 1181 (11th Cir. 2001) (citation

omitted).



When a moving party has discharged its burden, the non-moving party must
then designate specific facts (by its own affidavits, depositions, answers to
interrogatories, or admissions on file) that demonstrate there is a genuine issue for trial.

Porter v. Ray, 461 F.3d 1315, 1320-1321 (11th Cir. 2006) (citation omitted). The party

opposing a motion for summary judgment must rely on more than conclusory

statements or allegations unsupported by facts. Evers v. Gen. Motors Corp., 770 F.2d

984, 986 (11th Cir. 1985) (“[Clonclusory allegations without specific supporting facts
have no probative value.”). “If a party fails to properly support an assertion of fact or
fails to properly address another party's assertion of fact . . . the court may grant
summary judgment if the motion and supporting materials . . . show that the movant
1s entitled to it.” Fed. R. Civ. P. 56(e).
III. DISCUSSION
a. Count I — Due Process Clause: Adequate Notice and Hearing

Plaintiff contends Defendant took his property without due process of law in
violation of the Fourteenth Amendment. The Due Process Clause of the Fourteenth
Amendment requires that a state provide notice and an opportunity for hearing before

depriving a citizen of property. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.

306, 314 (1950). “Due process does not require that a property owner receive actual

notice before the government may take his property.” Jones v. Flowers, 547 U.S. 220,

226 (2006). Instead, notice must be “reasonably calculated, under all the
circumstances,” to apprise persons affected by an action and to afford them an

opportunity to present their objections. Mullane, 339 U.S. at 314.
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i. Mailed Notice

This Court declines to hold that notice is sufficient when the government mails
notice to a person at an address from which the government’s previous mailings to that
person were returned to the government undelivered. Here, Defendant received
thirteen returned mail notices for notices that it had mailed to Plaintiff at 502 S.
Fremont Ave. between February 24, 2020, and April 10, 2020. (Dkt. 36 at 9 15)
Mailing a letter to Plaintiff at this address in 2021 was not reasonably calculated to
apprise him of the registry funds’ forfeiture because Defendant had reason to know
Plaintiff no longer lived there. Defendant’s mailed notice, under these circumstances,
did not satisfy the requirements of due process.

Plaintiff argues that Defendant had a duty to search for an accurate address for
Plaintiff. For example, Plaintiff notes that Defendant could have searched Plaintiff’s
name on its own website and would have discovered at least two actions to which
Plaintiff was a party. (Dkt. 33 at 9) The address Plaintiff listed on these actions was his
mother’s address at which he received mail from 2017 to 2022. (Id.) The Supreme

Court has dismissed these arguments in a similar case. In Jones v. Flowers, the plaintiff

asserted that the State “should have searched for his new address in the . . . phonebook
and other government records such as income tax rolls.” 547 U.S. at 235-36. The
Court concluded, “An open-ended search for a new address . . . imposes burdens on
the State significantly greater than [other] relatively easy options[.]” Id. at 236 (noting
that when the government’s certified mail was returned “unclaimed,” the government

could have sent the notice to the same address via regular mail or posted the notice on
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the front door at the same address). Accordingly, the Court dismisses Plaintiff’s
arguments that Defendant could have found his address by, for example, searching the
clerk’s website for other actions to which Plaintiff was a party. Nevertheless,
Defendant fails to show that it is entitled to summary judgment on the issue of whether
its mailed notice to Plaintiff satisfied the requirements of due process.
ii. Notice by Publication: La Gaceta

Notice by publication is appropriate “where it is not reasonably possible or
practicable to give more adequate warning.” Mullane, 339 U.S. at 317-18 (“[W]e
overrule appellant's constitutional objections to published notice insofar as they are
urged on behalf of any beneficiaries whose . . . addresses are unknown to the trustee.”).
Sections 50.011(1) and 50.031, Florida Statutes (2023), list the current requirements
for the publication of legal notices under Florida law. The version of § 50.011 effective
when Defendant published the notice at issue in La Gaceta had different requirements
than the current version. In 2021, these provisions stated that when a statute directs or
permits publication of notice in a newspaper “in lieu of process,” the newspaper must
be published at least once a week, contain at least 25% of its words in English, hold a
periodical permit from the post office within the relevant county, contain information
of a public character or interest to the county residents, and have been in existence for
at least one year prior to publishing legal notices. §§ 50.011 and 50.031, Fla. Stat.
(effective June 29, 1999, to Dec. 31, 2021).

In at least one case in this district, a judge confronted this issue and held

publication in La Gaceta is constitutionally sufficient. See Davis v. Hillsborough
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Cnty., Case No. 8:20-cv-1067, 2020 WL 7041762, at *5 (M.D. Fla. Dec. 1, 2020).
Additionally, La Gaceta satisfied each of the statutory requirements in 2021. The
exemplars the Parties provide suggest La Gaceta was published at least once a week
in 2021.' (Dkt. 36-7) More than 25% of the exemplar La Gaceta publications the
Parties provided was in English. (Dkt. 36-5) The exemplars the Parties provided
indicate that La Gaceta held a periodical permit from the United States Postal Service
in Hillsborough County.? (Dkt. 36-7) It published information of a public character or
interest to Hillsborough County residents, such as solicitations from the Port of Tampa
Bay for contractors’ bids to maintain the Port’s facilities, or a story about “Champa
Bay” selling out the Amalie Arena for a Lightning game watch party. (Dkt. 36-7 at 12,
13) Finally, La Gaceta celebrated its 99th year of publication in 2021. (Id. at 2) At the
point in time relevant to this inquiry (i.e., the date Defendant published its notice
regarding the forfeiture of Plaintiff’s funds), La Gaceta satisfied the statutory
requirements for publications of legal notice. Accordingly, the Court finds as a matter
of law that publication in La Gaceta was constitutionally sufficient to provide due
process in 2021.

This Court finds that Plaintiff received notice of the funds’ potential forfeiture

via Defendant’s publication of notice in La Gaceta. Therefore, Plaintiff’s property was

' The Parties stipulate to the authenticity of four postal service mailing forms, Postal Service
Form 3541, completed with information about La Gaceta’s periodical mailing. These forms
are attached to the Parties’ Joint Statement of Undisputed Facts. (Dkt. 36-7)

?The Court takes judicial notice of the zip code for the “Post Office of Permit” as falling
within Hillsborough County. (Dkt. 36-7) See Fed. R. Evid. 201(b)(2).
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not forfeited to the state without notice, the only basis for the due process challenge.
Accordingly, summary judgment for Defendant is appropriate on Count I of the
Complaint.
b. Count II — Takings Clause: Escrow Fund
Plaintiff’s claim that the state’s escheatment of the registry funds violates the
Takings Clause fails as a matter of law. The Supreme Court has consistently upheld
statutory schemes providing for the escheatment of abandoned or unclaimed property.

Texaco, Inc. v. Short, 454 U.S. 516, 530 (1982). In Texaco, Inc., the Supreme Court

reasoned,

In ruling that private property may be deemed to be abandoned and to lapse
upon the failure of its owner to take reasonable actions imposed by law, this
Court has never required the State to compensate the owner for the
consequences of his own neglect . . . . It is the owner's failure to make any use
of the property—and not the action of the State—that causes the lapse of the
property right; there is no ‘“taking” that requires compensation. The
requirement that an owner of a property interest . . . must come forward and file
a current statement of claim is not itself a “taking.”

Id.; see also Bennis v. Michigan, 516 U.S. 442, 452 (1996) (holding, in a case of
statutory forfeiture in a criminal action, that the “government may not be required to
compensate an owner for property which it has already lawfully acquired under the
exercise of governmental authority other than the power of eminent domain”);

Standard Oil Co. v. New Jersey, 341 U.S. 428, 435-36 (1951) (“As a broad principle

of jurisprudence . . ., it is clear that a state, subject to constitutional limitations, may
use its legislative power to dispose of property within its reach, belonging to unknown

persons.”).

10



Florida Statutes §§ 116.21 and 717.113 authorize the forfeiture of unclaimed
property in the state’s lawful possession. In actions by Florida landlords for possession
of a dwelling unit, a tenant must pay into the court registry the accrued rent as alleged
in the complaint and the rent that accrues during the proceeding’s pendency as it
comes due. § 83.60(2), Fla. Stat. (2023). “All intangible property held for the owner by
any court . . . that has not been claimed by the owner for more than 1 year after it
became payable or distributable is presumed unclaimed.” Id. at § 717.113.

Section 116.21 directs the clerk of a county to prepare a list of all unclaimed

funds deposited with the court each year. Id. at § 116.21(2).

Such list or compilation shall be published . . . during . . . July in a newspaper
of general circulation in the county . . ., and the notice shall specify that unless
such moneys are claimed [by] September 1 . . . that same shall be declared

forfeited to such county.

Id. Persons claiming an interest in funds held by the clerk of court may file a written
claim with the sheriff or clerk on or before September 1. Id. at § 116.21(3). Upon
providing sufficient proof of his interest in the funds, the person “shall be entitled to
receive any part of the moneys so claimed.” Id.

“Any unclaimed court-related funds collected or deposited by the clerk which
remain unclaimed must be deposited into the fine and forfeiture fund established under
s. 142.01.” Id. at § 116.21(1). Section 142.01 requires the clerk of the circuit court in
each county to create the fine and forfeiture fund. Id. at § 142.01. The fund consists of
“revenues received by the clerk as revenue authorized by law to be retained by the

clerk,” among other things. Id. at § 142.01(1)(g). Since § 83.60(2) authorizes the clerk
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to retain tenants’ payment of rent into the court registry, these payments are
“revenues” under § 142.01(1)(g).

The Florida Statutes mandate the forfeiture of unclaimed funds lawfully in the
state’s possession “upon the failure of its owner to take reasonable actions imposed by
law,” namely, filing a timely written claim with the sheriff or clerk of court. Texaco
Inc., 454 U.S. at 530. These provisions create a statutory scheme providing for the
forfeiture of unclaimed property in the state’s lawful possession. Accordingly, the
escheatment of unclaimed funds pursuant to Florida Statutes does not constitute a
taking requiring just compensation. Therefore, Defendant is entitled to summary
judgment on Count II of the Complaint.

c. Count III — Breach of Fiduciary Duty: Embezzlement

Plaintiff next claims that Defendant breached a fiduciary duty it owed Plaintiff
with respect to the funds in the court registry. This claim fails because no relationship
exists between Plaintiff and Defendant other than as dictated by statute. The
relationship between Plaintiff and Defendant regarding the funds Plaintiff deposited
in the court registry is not a contractual relationship. Unlike common law fiduciaries’
obligations, the Defendant’s obligations to Plaintiff related to court deposits are
dictated by the Florida Statutes, not by common law.

Defendant breached no duty to Plaintiff because Defendant complied with the
statutory requirements related to the funds. Plaintiff’s accrued rent deposits went
unclaimed for nearly three years before they were forfeited according to § 116.21.

Notably, under § 717.113, property that has not been claimed by an owner for more
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than one year after it became distributable is presumed unclaimed. § 717.113, Fla. Stat.
(2023). Thus, Plaintiff’s funds were presumed unclaimed as early as October 9, 2020.
Indeed, the statutes required Defendant to deposit the funds into the fine and forfeiture
fund because they were unclaimed. Id. at § 116.21(1).

Defendant complied with the statute directing it to publish a list of unclaimed
property in a newspaper. Under § 116.21(2), Defendant “may . . . make and compile
a list of any or all unclaimed moneys which came into their hands as provided in
subsection (1).” Id. at § 116.21(2). The list “shall be published one time during . . . July
in a newspaper of general circulation . . . , and the notice shall specify that unless such
moneys are claimed on or before September 1 after such publication that same shall
be declared forfeited to such county.” Id. Defendant published its list and notice of
forfeiture in La Gaceta on July 9, 2021. (Dkt. 36 at 4 19)

On September 1, 2021, Defendant was required by law to pay the unclaimed
funds into the fine and forfeiture fund, as required by § 116.21(1). “Any unclaimed
court-related funds collected or deposited by the clerk which remain unclaimed must
be deposited into the fine and forfeiture fund established under s. 142.01.” Id. at §
116.21(1)(emphasis added). Section 116.21(4) states that upon payment into the fine
and forfeiture fund, the clerk “shall be released and discharged from any and all further
responsibility or liability in connection therewith.” Id. at 116.21(4). Consequently,
Defendant’s obligations to Plaintiff regarding the funds terminated on September 1,

2021, and Defendant is entitled to summary judgment on Count III of the Complaint.
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d. Count IV — Defamation Per Se: Extortion
Next, Plaintiff claims that Defendant committed defamation when Defendant’s
attorney stated in response to Plaintiff’s demand letter that the demand may constitute
extortion. Under Florida law, the elements of defamation are: (1) publication, (2)
falsity, (3) negligence as to the falsity on a matter concerning a private person, (4)

actual damages, and (5) the statement must be defamatory. Jews for Jesus, Inc. v.

Rapp, 997 So. 2d 1098, 1106 (Fla. 2008). The publication element “requires that the
allegedly defamatory statement be communicated to one other than the person

defamed.” Shafran v. Parrish, 787 So. 2d 177, 179 (Fla. 2d DCA 2001).

Here, Defendant’s allegedly defamatory statement, that Plaintiff committed
extortion, was never published to a person other than Plaintiff. The statement is
contained in Defendant’s attorney’s response to Plaintiff’s demand letter. (Dkt. 36-10)
This letter was only sent to Plaintiff. (Id.) Nonetheless, Plaintiff alleges that the
publication element of defamation is satisfied because Defendant’s attorney published
the statement to another attorney and a paralegal who work in the same law firm.

The Court notes that Defendant’s attorney cannot be liable for defamation for
publishing an allegedly defamatory statement to another attorney and a paralegal
within the same firm under Florida law. “A communication made in good faith on
any subject matter by one having an interest therein, or in reference to which he has a
duty, is privileged if made to a person having a corresponding interest or duty, even
though it contains matter which would otherwise be actionable[.]” Nodar v.

Galbreath, 462 So. 2d 803, 809 (Fla. 1984). In Hock v. Loren, 273 So. 3d 56, 58-59
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(Fla. 4th DCA 2019), the court held where an attorney makes a statement to his or her
client as part of the attorney-client relationship, there is no publication to a third party.
The court noted the client is the principal, and the attorney is the agent. Id. at 58.
When an attorney speaks to his client as part of the attorney-client relationship, their
interests are so unified the communication is “tantamount to the principal ‘talking to

itself.”” Id. at 59 (quoting Am. Airlines, Inc. v. Geddes, 960 So. 2d 830, 833 (Fla. 3d

DCA 2007). Additionally, courts have held that communications by a corporation’s
agents, such as private investigators, to the corporation’s management personnel do

not satisfy the publication element. See Lopez v. Ingram Micro, Inc., No. 95-2004—

CIV, 1997 WL 401585, at *6 (S.D. Fla. Mar. 18, 1997). The Court also finds
persuasive that under Florida law, “privileged persons” protected by the attorney-
client privilege include “the client, the attorney(s), and any of their agents that help

facilitate attorney-client communications or the legal representation.” Diamond

Resorts U.S. Collection Dev., LL.C v. US Consumer Att’ys, P.A., 519 F.Supp.3d 1184,

1197 (S.D. Fla. Feb. 11, 2021) (citations and internal quotations omitted).

In this case, Plaintiff alleges that Defendant’s attorney published a statement to
two of his colleagues. The attorney’s publication to another lawyer and a paralegal
within the same firm facilitated the firm’s legal representation of Defendant. The
attorney made the statement “on a subject matter in reference to which he had a duty,”
namely, the firm’s representation of Defendant. Nodar, 462 So. 2d at 809. The
attorney made the statement to persons “having a corresponding interest or duty,”

another attorney and a paralegal within the same firm, presumably also taking part in
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Defendant’s representation. Id. Just as there is no publication when an attorney makes
a statement to his or her client as part of the attorney-client relationship, Hock, 273
So. 3d at 58-59, there is no publication when an attorney makes a statement to other
attorneys within the same firm or “any of their agents that help facilitate attorney-

client communications or the legal representation.” Diamond Resorts, 519 F.Supp.3d

at 1197. Plaintiff cannot show that the publication element of defamation is satisfied.
Plaintiff’s claim for defamation fails. Accordingly, summary judgment for Defendant
1s appropriate on this basis on Count IV of the Complaint.

Additionally, Plaintiff cannot satisfy the elements of a defamation claim
Defendant because Plaintiff does not allege that Defendant ever made a statement.
Instead, Plaintiff alleges that Defendant’s attorney made a defamatory statement. (Id.
at 49 59-61) Since Defendant’s attorney is not named as a defendant in this action,
Plaintiff’s defamation claim fails. Even if Plaintiff contended that Defendant is liable
for the attorney’s actions because Defendant ratified or adopted the attorney’s
statement, Plaintiff cannot show that the statement was published to a person other
than Plaintiff under Florida law. For these reasons, Defendant is entitled to summary
judgment on Count IV of the Complaint.

e. Count V — First Amendment Retaliation: Extortion

Finally, Plaintiff alleges Defendant’s attorney’s statement about extortion in
response to Plaintiff’s demand letter was a threat of criminal prosecution. Plaintiff
argues this threat was in retaliation for Plaintiff’s exercise of his First Amendment

rights. The First Amendment provides that “Congress shall make no law . . . abridging
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the freedom of speech, or . . . the right . . . to petition the government for a redress of
grievances.” U.S. Const. Amend. I. “The Amendment protects ‘not only the
affirmative right to speak, but also the right to be free from retaliation by a public

official for the exercise of that right.”” DeMartini v. Town of Gulf Stream, 942 F.3d

1277, 1288 (11th Cir. 2019) (quoting Suarez Corp. Indus. v. McGraw, 202 F.3d 676,

685 (4th Cir. 2000)). To establish a claim of First Amendment retaliation, a plaintiff
must show: (1) that his speech was constitutionally protected; (2) that the plaintiff
suffered adverse action that would likely deter a person of ordinary firmness from

engaging in such speech; and (3) a causal relationship exists between the protected

speech and the adverse action. Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008).

The parties do not dispute the contents of Plaintiff’s email and Defendant’s response.
Therefore, no genuine issue of material fact exists as to Plaintiff’s First Amendment
retaliation claim. The question is one of law.

The Court finds that Plaintiff suffered no adverse action; therefore, the Court
need not decide whether the first or third elements of Plaintiff’'s First Amendment
retaliation claim are satisfied. Plaintiff asserts that he decided not to pursue his civil
theft claim against Defendant because Defendant’s attorney threatened him with
criminal prosecution for extortion. He argues that this intimidation and the loss of his
potential civil theft claim against Defendant constitutes adverse action in the First
Amendment retaliation context.

Plaintiff’s decision to drop his civil theft suit in response to his legitimate fear

that he would not succeed or that he may be guilty of extortion does not support a
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finding that Plaintiff suffered any adverse action at Defendant’s hands. Plaintiff’s
threatened civil theft suit was meritless. See § 772.11, Fla. Stat. (2023)(requiring a
plaintiff to establish by clear and convincing evidence a violation of criminal theft
statutes to succeed on a claim of civil theft). Because the Court finds that Plaintiff had
offered no evidence by which to establish at all, and certainly not by clear and
convincing evidence, that the Defendant committed civil theft, Plaintiff’s decision to
dismiss his civil theft claim did not cause him to suffer an adverse action.

Thus, Plaintiff cannot establish all the elements of a First Amendment
retaliation claim. Accordingly, summary judgment for Defendant is appropriate on
Count V of the Complaint.

IV. CONCLUSION

Upon consideration of the foregoing, it is hereby ORDERED as follows:

1. Plaintiff’s Verified Motion for Partial Summary Judgment, (Dkt. 33), is
DENIED.

2. Defendant’s Motion for Summary Judgment, (Dkt. 37), is GRANTED.

DONE and ORDERED in Tampa, Florida, this 12th day of February 2024.

Copies furnished to:
Counsel of Record
Any Unrepresented Person
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